
 
 Excerpts from the Report on Article 112  
 
- In sum, this implies that the authorities have not taken all the measures required to 
implement the principles, as set out in Article 112. The citizens are not given such rights as 
have been specified in the provision’s first and second paragraphs. Based on this it is 
concluded that there is considerable scope to invoke § 112 as an independent legal basis in 
matters relating to the fish farming industry's impact on the wild salmon.  
 
- There is considerable scope for applying Article 112 as an independent legal basis in 
matters relating to the fish farming industry's impact on the wild salmon, especially when 
taking decisions on new or extended access to farming operations and the authorities' failure 
to intervene against existing farming operations which threaten wild salmon populations.  
 
- Thus, Article 112 of the Constitution is an essential legal basis for those who seek to protect 
the productive capacity and diversity of the wild salmon, where authorities’ decisions or lack 
thereof, entails threats to the wild salmon.  
  
- Also when taking individual decisions the authorities should take the government's targets 
in Section 5 of the Nature Diversity Act (NDA) into account. In addition, there is no doubt that 
the principles of Sections 8-12 shall be implemented and that the assessment that is made 
should be based on the decisions (Section 7).  
 
- The Ministry therefore seems to indicate that other targets in the legislation, in our case the 
targets under the Aquaculture Act (ACA) of promoting the aquaculture industry’s profitability 
and competitiveness within the framework of sustainable development and to contribute to 
wealth creation on the coast (ACA Section 1), carry just as much weight as the consideration 
of the endangered wild salmon populations, and that the authorities are relatively free to 
prioritize the latter considerations. I would think that such an interpretation of Section 5 of the 
NDA will not be durable under the ACA. In my opinion Section 5 of the NDA entails that the 
requirement under Sections 6 and 10 of the ACA that the establishment of fish farms must be 
environmentally justifiable should be interpreted such that the authorities cannot issue a 
permit that would threaten a population of wild salmon.  
 
- Collectively, the situation with a complex and demanding set of rules, strong economic 
interests with the potential of on great financial gains within the industry, and relatively 
modest, and possibly declining, law enforcement raises concerns regarding the fish farming 
industry's ability and willingness to comply with the regulations.  
 
- Given that Article 112 is first and foremost a rights-based provision indicating corresponding 
obligations of public authorities, it must be clear that the amendments [to the provision 
adopted in 2014] is a signal to the courts that the provision should be applied according to its 
wording in specific cases.  
 
- In 2015 the Constitution received a new provision in Article 89, which lays down the general 
rule regarding the courts' application of the Constitution: “In cases brought before the Courts, 
the Courts have the power and the duty to review whether Laws and other decisions made 
by the authorities of the State are contrary to the Constitution.” 
  
- Thus, the Article 112 is an essential legal basis for those who seek to protect the productive 
capacity and diversity of the wild salmon, where authorities’ decisions or lack thereof, entails 
threats to the wild salmon. Within this framework, it must be assumed that the courts' 
reviewing intensity under Article 112, if anything, should be high, rather than medium, 
regardless of whether the case might relate to economic rights.  



 
- For Article 112 to function as a legal provision it must be decided who are right-holders and 
thereby possibly invoke the provision as a legal basis for lawsuits. Those who have direct 
economic rights associated with the occurrence of wild salmon, such as landowners with 
fishing rights, will be such right-holders. Equally obvious is that the organizations that are 
established to protect the wild salmon productive capacity and diversity are also such right-
holders. Their role is especially important for the safeguarding of the rights of future 
generations.  
 
- Article 112 may become relevant as an independent legal basis in three slightly different 
situations:  

• if the conditions for wild salmon become such that the wild salmon productive 
capacity is in danger of being greatly reduced or disappearing,  

• if the conditions for wild salmon become such that the wild salmon diversity is in 
danger of being greatly reduced or disappearing, and  

• if it is suspected that such dangers are about to realize, but sufficient information is 
not available about the degree of danger or about the relevant causal connections.  

 
My assessment is that the objectives and principles in Chapter II of the Nature Diversity Act 
suggest that one cannot adopt an interpretation of Article 112 which accepts uncertainty in 
ensuring that the wild salmon productive capacity can be preserved for a long-term time-
frame.  
 
 
- My view is that the management system outlined in the White Paper [Meld. St. 16 (2014-
2015)] does not seem to remedy any ongoing violations of the rights to the preservation of 
the wild salmon’s productive capacity and diversity according to Article 112. If anything, I see 
a risk of further violations of rights if the management system is introduced as proposed.  
 
- Based on this there will be scope for applying the second paragraph of Article 112 as an 
independent legal basis for allegations that the rights to knowledge about the state of the 
natural environment and about the effects of planned and implemented activities have been 
violated. In light of the relatively extensive research on the status of and threat factors 
pertaining to the wild salmon, it is most probably the right to knowledge of the effects of 
planned activities that is likely to be violated.  
 
- The report shows that the regulations concerning farming and wild salmon provides 
significant margins of appreciation to the authorities and few corresponding rights for the 
citizens.  
 
- Based on this, in my opinion, there is a clear need to examine whether the reform proposed 
in the White Paper no. 16 (2015-2016) will meet the requirements of the first paragraph of 
Article 112 of not threatening the wild salmon's productive capacity and diversity. There 
would also be reason to investigate whether the White Paper meets the right to knowledge, 
according to the second paragraph of Article 112. It will be particularly relevant to use Article 
112 as a legal basis in conjunction with decisions of new or extended access to farming 
operations or in relation to the authorities' failure to intervene against existing farming 
operations which threaten wild salmon populations. 


